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1. Introduction 

The current report is elaborated in the overall context of the Norwegian Clean Energy Initiative for development cooperation, which aims at promoting economic and social development in selected partner countries, by assisting these to meet the need for energy.
In May 2009, Energy Norway launched a Project on Energy and Development, with the aim to engage the commercial energy sector in developing countries. As part of this Project, a two-day roundtable was organized on 6-7 September 2010, to analyze differences and gaps between key international standards for environmental and social issues in hydropower development, with a particular focus on indigenous peoples’ rights. The Roundtable convened participants from the industry, civil society and government.
At the Roundtable, I was asked to present an initial comparison of ILO Convention No. 169 (C169) and IFC Performance Standard No. 7 (PS7) on indigenous peoples (see Annex A).  Further, I facilitated a group discussion, which took the participations through a fictitious “worst case scenario” of what can happen if indigenous peoples’ rights are not adequately included and addressed in all stages of the project cycle. 

In my view, the group discussions revealed the risks of adhering to the lowest standards regarding indigenous peoples’ rights as well as the potential advantages of a focus on good practices, lessons learned and consensus-building in order to conciliate the respect for indigenous peoples’ rights with the need to promote economic and social development. In line with this approach, this report will not only focus on the differences of various instruments addressing indigenous peoples’ rights but also attempt to provide elements for constructive practice, which may assist in converting a seemingly contradictory situation into mutual benefits. The report will:

· Provide an overview of the status and scope of the key international instruments concerning indigenous peoples’ rights (UNDRIP, ILO C169, PS7, WCD, HSAP);
· Provide an overview of the main differences between these international instruments;

· Discuss the main responsibilities of private sector operators, and;

· Provide an overview of the key considerations to be taken into account during the project cycle 

It is my hope that the current report will facilitate dialogue, consensus-building and collaboration among the rights and stake-holders involved, thus contributing to the aim of promoting economic and social development along with respect for internationally recognised human rights.

   2. Status and scope of key international instruments 
The following section will provide a brief overview of the status and scope of the main international instruments that define indigenous peoples’ rights as well as the particular instruments developed for IFC private sector clients and the hydropower sector .
2.1. The UN Declaration on the Rights of Indigenous Peoples (UNDRIP)
The UNDRIP was adopted by an overwhelming majority 
in the UN General Assembly in 2007, after more than 24 years of negotiations between indigenous peoples’ representatives and governments. It is the most recent and fullest expression of indigenous peoples’ aspirations. In stipulating the rights of indigenous peoples vis-à-vis States, the UNDRIP is a standard of achievement to be pursued in a spirit of partnership and mutual respect
. The UNDRIP is a broad governance instruments, which specifies the rights of indigenous peoples and the obligations of States. It covers a series of general governance principles, including the right to self-determination, to consultation, participation and free, prior informed consent, as well as more specific rights, to land and resources, education, health etc. 
Although the UNDRIP, as a UN Declaration, is not subject to ratifications and is not legally binding as such, it does reflect the collective views of the UN Member States, which must be taken into account by all members in good faith. Also, the UNDRIP may reflect customary international law as well as general principles of law
.

Moreover, it is widely recognized that the UNDRIP does not establish any new rights but is an articulation of existing rights to the context of indigenous peoples. This underlines the nature of the UNDRIP as an instrument for ensuring equality between indigenous peoples and other peoples. Moreover, it implies that the UNDRIP reflects existing obligations of States under treaty law. The UN Special Rapporteur on the rights and fundamental freedoms of indigenous peoples, Mr. James Anaya, provides an example of how the right to consultation, enshrined in the UNDRIP, relate to already existing obligations under treaty law:
The duty of States to effectively consult with indigenous peoples is also grounded in the

core human rights treaties of the United Nations, including the International Convention on the Elimination of All Forms of Racial Discrimination and the International Covenant on Civil and Political Rights. Most recently, the Committee on the Elimination of Racial Discrimination, which oversees compliance with the International Convention on the Elimination of All Forms of Racial Discrimination, has called upon numerous Governments to carry out consultations with indigenous peoples on matters affecting their rights and interests [… ] Similarly, the Human Rights Committee has made

reference to the duty to consult in a number of its reports to Governments on their compliance with the International Covenant on Civil and Political Rights […] Additionally, the duty to consult arises from the obligations assumed by States under the American Convention on Human Rights, as affirmed by the Inter-American Court of Human Rights
.
As can be seen from the example, the fact that the UNDRIP reflects existing State obligations implies that existing monitoring bodies and mechanisms have an important role to play in the monitoring of the UNDRIP. These mechanisms include the UN Treaty bodies, special procedures such as the UN Special Rapporteurs, the Universal Periodic Review (UPR) under the Human Rights Council and the ILO supervisory mechanisms. Also, regional bodies such as the Inter-American Court of Human Rights (IACHR) and the African Commission on Human and Peoples Rights (ACHPR) have developed jurisprudence on indigenous peoples’ rights.
Finally, it must be emphasized that the UNDRIP, by indigenous peoples, is regarded as providing the minimum standards required to protect their human rights. As expressed by UN Special Rapporteur Mr. James Anaya; “The implementation of the Declaration on the Rights of Indigenous Peoples should not be obscured by a discussion about whether or not it is a legally binding document and should be regarded as a “political, moral and legal imperative” without qualification”
.
In summary, UNDRIP reflects indigenous peoples’ aspirations as well as States’ commitments with regards to indigenous peoples’ rights. Although it is not legally binding as such, it does have legal implications and States’ failure to comply with the provisions of UNDRIP may also imply non-compliance with other fundamental human rights instruments, which are subject to regular monitoring by international or regional bodies. Further, measures and actions that do not comply with UNDRIP will almost inevitably lead to negative impact and/or conflict with indigenous peoples. 
Although the responsibility for compliance with UNDRIP lies primarily with State parties, it must be noted that failure to act in accordance with indigenous peoples’ rights as enshrined inUNDRIP may have negative impacts also for private sector actors. 
2.2. ILO Convention No. 169

ILO Convention No. 169 on the rights of indigenous and tribal peoples (C169) is an international treaty that becomes legally-binding upon States through ratification. It was adopted by the ILO in 1989. As a treaty, it must be implemented by any ratifying country in good faith. So far, C169 has been ratified by 22 States (15 in Latin America, 1 in Africa, 2 in Asia-Pacific and 4 in Europe, including Norway).
Similarly to UNDRIP, C169 is a broad instrument, covering a wide range of rights and State obligations. The provisions of C169 and UNDRIP are compatible and mutually reinforcing. All provisions of C169 are covered in the UNDRIP, while the latter (adopted 18 years later) addresses a number of subjects that are not covered by the Convention, including the militarisation of indigenous lands and the protection of traditional knowledge.

As a treaty, C169 is subject to supervision by the ILO supervisory bodies. Through this system, ratifying States submit reports on implementation which are then analysed by the Committee of Experts on the Application of Conventions and Recommendations (CEACR).CEACR is the main body which assesses whether a given Convention is duly applied in law and in practice, i.e. whether legislation is in place, whether it is applied in practice and whether it is reaching the desired results and making a difference on the ground. The CEACR also receives shadow reports and information from indigenous peoples’ organizations and subsequently submits comments and recommendations to the States, in order to improve implementation. In addition to the CEACR, the ILO also has a “complaint” procedure for violations of ratified conventions. Whenever a complaint is received and admitted, a tripartite committee is established to examine the case and come up with conclusions and recommendations. The supervision of C169 is a very dynamic process and it is one of the ILO Conventions that receive the highest numbers of comments and complaints. The vast majority of cases that are brought to the attention of the ILO have to do with failure to consult with indigenous peoples regarding measures or projects that affect their land.

C169 have the force of law upon ratification in the majority of the ratifying countries. Thus, although the main responsibility for implementation of C169 lies with States, the Convention has clear legal implications for private sector actors operating in these countries. Although the case has never been tested through the ILO supervisory bodies, it could also be assumed that ratifying States have obligations to follow the standards of the Convention when operating in third countries that have not ratified, e.g. when supporting hydropower projects on indigenous lands in developing countries. 
It must also be noted that in many ratifying countries, there are still severe challenges in terms of applying the Convention in law and practice, particularly with regards to the right to consultation. This implies that private sector actors risk being caught between the standards of a legally-binding instrument, with institutionalized international supervisory mechanisms, and the practice of a given State, which fails to live up to these standards. Evidently, this may pose a risk to the investments of private sector actors.  
2.3. Performance Standard No. 7 of the International Finance Corporation (IFC)
The Performance Standards of the International Finance Corporation (IFC) define clients' roles and responsibilities for managing their projects and the requirements for receiving and retaining IFC support. IFC Guidance Notes are companion documents to the Performance Standards and provide additional guidance to clients and IFC staff in fulfilling their roles and responsibilities under the standards. IFC has elaborated a special Performance Standard No. 7 (PS7) on indigenous peoples, which was adopted in 2006.  In addition, IFC has issued a related Guidance Note as well as a “Quick Note” on ILO Convention No. 169 and the private sector
. The IFC counts with a Compliance Advisor Ombudsman, who has been activated on several occasions by indigenous peoples, alleging that their rights had been violated by IFC clients.
The PS7 establishes conditions for IFC funding of private sector clients when projects affect indigenous peoples. It is thus not a broad policy instrument to promote indigenous peoples’ rights. Although the PS7 indicates broader objectives to ensure “that the development process fosters full respect for the dignity, human rights, aspirations, cultures and natural resource-based livelihoods of Indigenous Peoples” and “to respect and preserve the culture, knowledge and practices of Indigenous Peoples”, it must be understood that the context of application is the implementation of a project that has been discussed and agreed between the private client, the IFC and the concerned national authorities, in a process that did not necessarily involve indigenous peoples. The presence of affected indigenous communities is established during the Social and Environmental Assessment process and only at this point will the PS7 be applied. Consequently, a number of the PS7 objectives are focused on avoiding adverse impacts, establishing and maintaining relationship with indigenous peoples as well as fostering good faith negotiations and informed participation.

The implications of this are twofold; 

· The project has basically been defined by external actors without the participation of indigenous peoples and may thus fundamentally be incompatible or conflicting with their aspirations for development. In the worst cases, the project may at the outset be a violation of indigenous peoples’ right to self-determination and their right to determine their own priorities for the process of development, as enshrined in the UNDRIP and C169.

· The probability of successfully establishing good faith negotiations and meaningful participation of the indigenous peoples concerned may depend on factors within the strategic environment of a given country that are beyond the sphere of influence of the project; 

Some of the key questions that private clients should consider as part of a sound risk assessment is thus to what extent the principles of PS7 are practically applicable in a given country context, if indigenous peoples’ rights are not adequately reflected in legislation, policies and governance structures. Further, the client should assess, from the outset and in consultation with indigenous peoples, whether a given project intervention is conflicting, compatible, reinforcing or at least can be reconciled with indigenous peoples’ aspirations to control their own development priorities. Failure to do so may eventually put investments at risk. 

2.4. The Hydropower Sustainability Assessment Protocol (HSAP)
The draft Hydropower Sustainability Assessment Protocol (HSAP)
 was presented in September 2010 and recommended for adoption by the members of the Hydropower Sustainability Assessment Forum (HSAF). The HSAF convenes representatives from different sectors but does not include indigenous peoples’ representatives among its members.

The aim of the draft HSAP is to develop an enhanced sustainability assessment tool to measure and guide performance in the hydropower sector and to provide more consistency in the approach to assessment of hydropower project sustainability. 
The Protocol is structured in four “assessment tools”, according to key steps in the operations of a hydropower project: Early Stage, Preparation, Implementation and Operation. For each step, practice is scored from Level 1 to 5:

· Level 1 indicates a situation where there are significant gaps relative to basic good practice; 
· Level 3 indicates a situation of basic good practice, with the idea that projects in all contexts should be working toward such practice, even in regions with minimal resources or capacities or with projects of smaller scales and complexities;
· Level 5 describes proven best practice that is demonstrable in multiple country contexts. Level 5 statements have been designed with the idea that they are goals that are not easy to reach. 
However, it is important to note that the “Protocol does not state that Level 3 is a standard that must be achieved; expectations on performance levels are defined by organisations that make decisions or form views based on Protocol assessments”
. 

The Early Stage assessment tool includes only a weak reference to ’indigenous communities’ under examples of evidence to assess social issues and risks. The Preparation, Implementation and Operation Assessment Tools include specific sections on indigenous peoples (P-15; I-11; O-11). However, the text on indigenous peoples in the Preparation and the Implementation Tools did not reach consensus among the HSAF members. 

Such “areas of non-consensus” indicate topics where individual Forum members hold a preference contrary to the majority view and feels a strong need to list it. In addition, it is recommended that such areas receive priority consideration in future processes of Protocol improvement, and that inputs of key stakeholders and experiences based on practical application regarding these topics are sought. 
It would thus be expected that the topic of ‘indigenous peoples’ would be further examined by the HSAF over the coming years; basically to explore whether the suggested guidance produce the expected results and whether the guidance is in accordance with indigenous peoples’ needs, rights and aspirations (in this regard, it could be regarded as a procedural violation of indigenous peoples’ right to consultation that they have not been participating in the HSAF).  
The HSAP is a very different instrument from the UNDRIP and C169 as it aims at providing guidance for the hydropower sector while the others are instruments of international law, with main implications for States. As an assessment tool, the HSAP can only attempt to ensure that the relevant information is available for decision-makers; it does not stipulate the decisions to be taken.

Also, in terms of scope, the HSAP is a narrow instrument, which is tied to specific project interventions, while C169 and UNDRIP aims at including indigenous peoples’ rights in the broader legal, policy and governance framework of a given country. Given the importance of the broader strategic environment for the outcome and success of a specific hydropower project that affects indigenous communities, it is worrying that the Early Stage Assessment Framework does not provide more specific guidance concerning the analysis and consultation with indigenous peoples. Failure to respect indigenous peoples’ rights in the strategic environment of a given country would potentially be an important element of risk assessment and management in the specific context of a project. 
Further, the HSAP fails to use the terminology established by international law regarding indigenous peoples’ rights (e.g. consultation and participation; agreement and consent) and must in that regard be regarded as falling below internationally agreed standards. 

Finally, it should be noted that international law recognizes the need for flexibility in the measures to ensure implementation
 but does not provide for a flexible or partial recognition of the rights of indigenous peoples. This is contrary to the approach of HSAP, which scores differentiated levels of practice as good basic practice or even proven best practice, even if it falls short of international law (see section 3.2. for an example)
2.5. World Commission on Dams (WCD)
The World Commission on Dams (WCD) was established in 1998 as an independent body of 12 members, chosen to reflect regional diversity, expertise, and stakeholder perspectives, including one indigenous expert. The Commission was purely advisory in nature and mandated to study and review a range of issues and experiences with dams. Its key objectives were:
1. To review the development effectiveness of dams and assess alternatives for water resources and energy development, and 

2. To develop internationally-acceptable criteria and guidelines to advise future decision-making in the planning, design, construction, monitoring, operation, and decommissioning of dams.

The 2001 report of the WCD defines five core values and seven strategic priorities, as follows:

	Core values
	Strategic priorities

	Equity
	Gaining public acceptance

	Efficiency
	Comprehensive options assessment

	Participatory decision-making
	Addressing existing dams

	Sustainability
	Sustaining rivers and livelihood

	Accountability
	Recognizing entitlements and sharing benefits

	
	Ensuring compliance

	
	Sharing rivers for peace, development and security


These core values and strategic priorities have gained broad acceptance, including from indigenous peoples, and give sector-specific guidance on how to accommodate indigenous peoples’ rights in the context of dams. However, the 26 Guidelines for Good Practice, related to the seven strategic priorities are disputed.  
With regards to indigenous peoples, particularly the issue of free, prior informed consent (FPIC), as reflected in Guideline 3, is controversial. Obviously, the Guidelines of the WCD are less authoritative than instruments of international law. However, it must be understood that the guidance on FPIC of the WCD is in absolute consonance with both C169 and the UNDRIP and therefore backed by contemporary international law. 
Consequently, as it must be assumed that private sector actors have an interest in acting in accordance with the principles of international law - and in accordance with indigenous peoples’ aspirations – the sector-specific guidance of the WCD should be of outmost importance and relevance for actors in the hydropower sector. 
2.6. Summary of conclusions regarding status and scope of key international instruments

The various instruments discussed in section 2 vary greatly in terms of status, objective and scope. UNDRIP and C169 provide the contemporary international framework for indigenous peoples’ rights, while PS7, HSAP and WCD provide specific guidance for private sector actors. 
UNDRIP and C169 are compatible and mutually reinforcing. C169 has been ratified by 22 States while the UNDRIP has been adopted with an overwhelming majority of States, after a lengthy process of negotiations with indigenous peoples. These instruments, if adequately implemented, ensure the stability of the broader legal, policy and governance framework (the strategic environment), in which the PS7, HSAP, WCD and other more specific sector policy and guidance instruments can be applied. 
There is a clear interdependence between the strategic environment and the specific project intervention. This implies that the adequate implementation of UNDRIP and C169, as tools of inclusive development, democracy and good governance, establishes the conditions for the application of more specific guidelines. Rather than regarding the existing instruments and guidelines as mutually exclusive options, the various instruments must be applied in a mutually reinforcing manner and aligned with international law. Moreover, the failure of States to comply with these international instruments should be considered an important risk factor for a given project.
PS7 and HSAP do not clearly take their point of departure in contemporary international law regarding indigenous peoples’ rights. While the private sector as such is not subject to international law, failure to comply with these instruments is a clear failure to comply with indigenous peoples’ aspirations and may lead to conflict. Further, failure to act in accordance with C169 in ratifying countries has direct legal implications. It should also be realized that by acting in accordance with indigenous peoples’ aspirations for development, these peoples become partners rather than “obstacles” to development.  Private sector actors will thus have a direct interest in acting in accordance with the principles of international law, for issues of legal security, legitimacy, partnership and sustainability.
3. Differences and gaps in the recognition of rights 
The various instruments of international law and guidance for private sector on indigenous peoples’ rights are not immediately comparable due to the differences in status, scope and objectives. However, the following section will attempt at providing a rough comparison of key elements of indigenous peoples’ rights as reflected in the UNDRIP, C169, PS7, HSAP and the WCD. For a specific comparison of C169 and PS7, see Annex A.

3.1. Identification of indigenous peoples
The first entry point for applying indigenous peoples’ policies and guidelines is to identify who these peoples are. There is no universally agreed definition, but C169 and the UNDRIP provides elements for identification, including both objective criteria (distinct social, economic, cultural and political institutions, territorial connection and historical continuity) as well as the fundamental subjective criterion of self-identification. 
This approach is reflected in both PS7 and HSAP, which adequately include both subjective and objective criteria. The implication of the subjective criterion of self-identification is that indigenous peoples can be recognized by e.g. international development agencies and private sector actors, even in countries where the concept of indigenous peoples is not recognized in national law. This is for example the case in African, where many countries are reluctant to accept the term ‘indigenous peoples’ but regardless of this, the World Bank is applying its Operational Policy 4.10 on indigenous peoples in a series of African countries.

PS7 mentions that ascertaining whether a certain group is considered indigenous may require technical judgment. In line with the recognition of the principle of self-identification, such technical judgment must be undertaken in consultation with indigenous peoples themselves.

3.2. Consultation, participation and consent 
The rights to be consulted and to participate in decision-making constitute the cornerstone of indigenous peoples’ rights and are mentioned throughout the provisions of the UNDRIP and C169. 

Specifically, the UNDRIP stipulates that:

States shall consult and cooperate in good faith with the indigenous peoples concerned through their own representative institutions in order to obtain their free, prior and informed consent before adopting and implementing legislative and administrative measures that affect them (article 19).

Similarly, C169 stipulates that governments shall:

Consult the peoples concerned through appropriate procedures and in particular through their representative institutions, whenever consideration is being given to legislative or administrative measures which may affect them directly (Article 6, 1(a))

The consultations carried out in application of this Convention shall be undertaken in good faith and in a form appropriate to the circumstances with the objective of achieving agreement or consent to the proposed measures, (Article 6,2)
Some of the key points are that:

· The obligation to consult rests with the State. Even in cases where consultations are partly delegated to a private sector actor, the main duty is with the State and the State must establish the regulatory framework to ensure the adequate application of the right to consultation.  

· Consultations are undertaken with the purpose of obtaining agreement or consent (C169) - or free prior informed consent (UNDRIP). C169 and UNDRIP do not provide indigenous peoples with a veto right – nor do they provide for mere information meetings where indigenous peoples could be heard without influencing decision-making. The adequate implementation of the right to consultation implies a qualitative process of good faith negotiations and dialogues through which agreement and consent are achieved. The UN Expert Mechanism on the Rights of Indigenous Peoples (EMRIP), manifests that:
The right of indigenous peoples to free, prior and informed consent forms an integral element of their right to self-determination. Hence, the right shall first and foremost be exercised through their own decision-making mechanisms. As the right to free, prior and informed consent is rooted in the right to self-determination, it follows that it is a right of indigenous peoples to effectively determine the outcome of decision-making processes impacting on them, not a mere right to be involved in such processes”
.
Regarding the practical application of the right to consultation, the UN Special Rapporteur Mr. James Anaya, in his 2009 annual report to the UN Human Rights Council
, made the following clarifications of the right to consultation:
The particular duty to consult with indigenous peoples “applies whenever a State decision may affect indigenous peoples in ways not felt by others in society”. Further, “the specific characteristics of the consultation procedure that is required by the duty to consult will necessarily vary depending upon the nature of the proposed measure and the scope of its impact on indigenous peoples”. 
Mr. Anaya underlines that “the strength or importance of the objective of achieving consent varies according to the circumstances and the indigenous interests involved. A significant, direct impact on indigenous peoples’ lives or territories establishes a strong presumption that the proposed measure should not go forward without indigenous peoples’ consent. In certain contexts, that presumption may harden into a prohibition of the measure or project in the absence of indigenous consent”.
The right to consultation is thus clearly dependent upon context, which is why the strategic environment of a given project plays such an important role for the probability of achieving mutually acceptable agreements between indigenous peoples and private sector actors.
The WCD report (2000) provides a specific Guideline (No. 3) for free, prior informed consent of indigenous peoples affected by a project, as follows:. 
Free, prior and informed consent of indigenous and tribal peoples is conceived as more than a one-time contractual event – it involves a continuous, iterative process of communication and negotiation spanning the entire planning and project cycles. Progress to each stage in the cycle – options assessment including priority setting and selection of preferred options, and preparation, implementation and operation of the selected option – should be guided by the agreement of the potentially affected indigenous and tribal peoples.
Read in conjunction with Guideline 2 on negotiated decision-making processes, the WCD Guidelines reflect the spirit of C169 and UNDRIP:

A negotiation process is one in which stakeholders have an equal opportunity to influence decisions. Negotiations should result in demonstrable public acceptance of binding and implementable agreements and in the necessary institutional arrangements for monitoring compliance and redressing grievances. All stakeholder forum members should share a genuine desire to find an equitable solution and agree to be bound by the consensus reached.

Other key elements of the WCD approach, which reflect internationally recognized indigenous peoples’ rights, are the provisions for comprehensive options assessment (implying that stakeholders can effectively influence decision-making) and the need to address existing dams (implying that the obligation to consult remains as long as the effects of a given decision continue to impact indigenous peoples). 

The HSAP addresses issues of consultation, participation and consent in the preparation and implementation assessment tools. In line with its general approach, it provides elements for basic good practice (level 3) and proven best practice (level 5). The HSAP does not use the common language of “consultation” and “participation” but the rather vague term of “engagement”. Further, the objective of achieving consent is only mentioned as a level 5 “proven best practice” and not as a general principle. In this sense, the HSAP falls short of internationally recognized indigenous peoples’ rights (see comparative overview table on the following page)
	C169 (article 6)
	HSAP Preparation Assessment Tool (P11): Good basic practice for stakeholder engagement and support
	HSAP Preparation Assessment Tool (P11): Proven best practice for stakeholder engagement and support

	Indigenous peoples are consulted, through appropriate procedures and through their representative institutions. Consultations shall be undertaken in good faith and in a form appropriate to the circumstances, with the objective of achieving agreement or consent
	Engagement with indigenous peoples has been appropriately timed, culturally appropriate and two-way with self-selected community representatives; and ongoing processes are in place for indigenous peoples to raise issues and get feedback.

Directly affected indigenous groups generally support or have no major on-going opposition to the plans for issues that specifically affect their group.


	In addition, engagement with indigenous peoples has been inclusive and participatory; feedback on how issues raised have been taken into consideration has been thorough and timely; and directly affected indigenous peoples have been involved in the decision-making around relevant issues and options. 

In addition, consent has been sought and gained by directly affected indigenous groups for the project. 




PS7 uses a peculiar and somewhat redundant language to stipulate that “In

projects with adverse impacts on affected communities of Indigenous Peoples, the consultation process will ensure their free, prior, and informed consultation”. Thereby, the PS7 indicates that the purpose of consultation is consultation. In order to align PS 7 to international law, it should indicate agreement or consent as the purpose of consultations.

Finally, it should be underlined that C169 and UNDRIP comprise elements to establish the conditions for adequate consultation, e.g. through the support to indigenous peoples’ own institutions, whereas PS7 and HSAP are silent on such elements.
3.3. Self-determination
In the context of international law, the right to consultation and participation is contextualised in relation to the fundamental right to self-determination (UNDRIP, art. 3) and the right to decide their own priorities for the process of development (C169).
HSAP and PS7 are designed to regulate the relationship of external actors with indigenous peoples whenever these are affected. These instruments are thus silent regarding indigenous peoples’ own development aspirations and initiatives. It must be recognised that there may be situations where proposed external development initiatives are incompatible with indigenous peoples’ own aspirations and right to self-determination.

3.4. Impact assessments
Article 7, 3 of C169 stipulates that:

Governments shall ensure that, whenever appropriate, studies are carried out, in co-operation with the peoples concerned, to assess the social, spiritual, cultural and environmental impact on them of planned activities. The results of these studies shall be considered as fundamental criteria for the implementation of these activities. 

Neither PS7 nor HSAP provides for impact assessments to be undertaken in cooperation with indigenous peoples as stipulated by C169. Rather, it seems that indigenous peoples will only be addressed in the context of such studies – although fundamental decisions regarding the initiation of a given project may already have been taken at this point (thus also violating the right of prior consultation). Further, both instruments are silent on the status of the results of such impact studies, although C169 stipulates that the results must be regarded as fundamental criteria for the implementation of activities, thus implying that there can be situations where a project may be abandoned due to its adverse impact on indigenous peoples.
3.5. Land rights
C169 and UNDRIP recognize indigenous peoples’ collective right to land and territories and establish this  right based on “traditional occupation and use” and not on the eventual official legal recognition or registration of that ownership by States. 
PS7, to some extent, recognises this principle, in establishing that: “The client will offer affected communities of Indigenous Peoples at least compensation and due process available to those with full legal title to land in the case of commercial development of their land under national laws, together with culturally appropriate development opportunities; land-based compensation or compensation-in-kind will be offered in lieu of cash compensation where feasible”, and further that “The affected communities of Indigenous People will be informed of their rights with respect to these lands under national laws, including any national law recognizing customary rights or use” 

The problem may be that the particular and collective aspects of indigenous peoples’ right to land may not be adequately covered under the general provisions for “those with full legal title”. Further, it stipulates that affected communities will be informed of their rights under national law. However, many countries do not recognize indigenous peoples’ rights to land based on traditional occupation. In this sense, the reference to “national law” may provide a limitation to the rights recognized under international law.

4. Responsibilities of private sector operators 
Private sector actors are, as such, not subject to international law. However, the relevance of international law for private sector is indisputable. The following section will provide elements regarding companies’ human rights responsibilities, based on the work of the Special Representative of the UN Secretary-General on the issue of human rights and transnational corporations and other business enterprises, Mr. John Ruggie. In addition, the section will provide information of the specific considerations when operating in countries that have ratified C169, based on the IFC information note on ILO Convention No. 169 and the private sector.
4.1. The responsibility to respect 
UN Special Representative Mr. John Ruggie has developed a conceptual framework for better managing business and human rights challenges. It rests on three pillars: 1) the State duty to protect against human rights abuses by third parties, including business, through appropriate policies, regulation, and adjudication; 2) the corporate responsibility to respect human rights, which means to act with due diligence to avoid infringing on the rights of others; and 3) greater access by victims to effective remedy, judicial and non-judicial
. 

There is no doubt that States have the primary duty to protect human rights and to prevent and address corporate-related human rights abuses.  Consequently the main responsibilities for ensuring adequate consultations with indigenous peoples, as stipulated by UNDRIP and C169, rests with States. Although international law generally does not impose duties directly on companies, “the corporate responsibility to respect is a standard of expected conduct acknowledged in virtually every voluntary and soft-law instrument related to corporate responsibility” and has further been confirmed by the UN Human Rights Council.  

Mr. Ruggie outlines the following elements of the “responsibility to respect”:
· It means avoiding the infringement of the rights of others and addressing adverse impacts that may occur: 

· The responsibility exists independently of States’ human rights duties. It applies to all companies in all situations;
· The responsibility is determined by the impact caused;
· Three sets of factors need to be considered; the country context, the impact of the company’s activities and, abuse connected to activities;
· The corporate response to managing the risks of infringing the rights of others is to exercise human rights due diligence, which comprises four basic components: a statement of policy articulating the company’s commitment to respect human rights; periodic assessment of actual and potential human rights impacts of company activities and relationships; integrating these commitments and assessments into internal control and oversight systems; and tracking and reporting performance. 
UN Special Rapporteur Mr. James Anaya, in his 2010 report to the UN Human Rights Council
, has contextualised this “responsibility to respect” to the situation of indigenous peoples, stating that: 
“The international community expects companies, as part of the due diligence they must exercise in relation to human rights, to be proactive by identifying the rights of indigenous peoples in the areas in which they operate and by determining how those peoples would be affected by their activities. There is at the same time a clear expectation that companies, in carrying out their activities, will respect indigenous rights, fostering rather than blocking States’ compliance with the obligation to protect those rights”. 
Further, Mr. Anaya clarifies that “due diligence is not limited to respect for the domestic regulations of States in which companies operate, which are inadequate in many cases, but should be governed by the international standards that are binding on those States and on the international community as a whole Consequently, companies wishing to exercise due diligence with respect to indigenous rights should be guided in their activities by the rights recognized under the relevant international rules, including the United Nations Declaration and ILO Convention No. 169, even if they operate in countries that have not formally accepted or ratified these rules. Due diligence also means that companies must not contribute to States’ failure to meet their international obligations in relation to indigenous rights, nor should they endeavour to replace States in the fulfilment of those obligations. This point is particularly relevant in relation to the State’s duty to consult indigenous peoples, a procedural obligation associated with the duty to protect indigenous peoples’ substantive rights”.
There is no doubt that operating with due diligence in respect of indigenous peoples’ rights – in strategic environments that respect these rights – is an enormous advantage for companies and lead to security of investments, mutually beneficial partnerships and conflict resolution. Thus, companies should not attempt to align themselves with the lowest common denominator but rather aspire at attaining the highest possible standards as a matter of applying sound business principle.  

4.2. Operating in countries that have ratified C169
The IFC explanatory note on the “ILO Convention No. 169 and the Private Sector” provides specific guidance for companies regarding C169. Generally, companies face a “reputational imperative arising from the perceived duties of companies to be seen to act in a way that is compliant or consistent with international law”. In addition, the following factors must be taken into account when operating in countries that have ratified the Convention:
· Companies must comply with national law and in ratifying countries, C169 is  directly applicable in the judiciary systems;
· The reliance on actions of private sector companies to achieve compliance with some requirements of Convention 169 is inevitable, especially in countries with large indigenous populations;
· Non-compliance by governments will affect companies and may even lead to jeopardizing licenses and concessions;
· There are circumstances where companies' actions could influence or compromise the State's implementation of its obligations under C169: « …private sector companies should not act in a manner that would interfere with the State's discharge of its obligations under its international agreements »

5. Key considerations in the project cycle
This section aims at suggesting some elements for consideration in the various stages of a hydropower project cycle (as established in the HSAP), namely the early stage; preparation and implementation-operation.  These suggestions do not attempt to be exhaustive or replace existing guidelines but to modestly contribute to the further reflection and dialogue between private sector actors and indigenous peoples.
5.1. Early stage 

Early stage tools are aimed at assessing risks and initiate dialogue with key stakeholders prior to detailed preparations. There are two main concerns regarding indigenous peoples’ rights during this phase:

· Risk assessment, based on an analysis of the strategic environment in a given country regarding the recognition and respect for indigenous peoples’ rights as well as the particular situation of indigenous peoples in the suggested locality
· Early assessment of compatibility between the proposed intervention and indigenous peoples’ aspirations for development, through dialogue with these peoples’ representative institutions. 

Early stage action should include an initial dialogue with indigenous peoples’ representative institutions and an assessment of the strategic environment, including:
· Identification of indigenous peoples in the given context, based on the concept of self-identification;
· Overview of the diversity of indigenous peoples, demographic data and overall development situation. Note that there may be huge differences between the situations of the different indigenous peoples within a given country. Pay special attention to the existence of particularly vulnerable groups, e.g. indigenous peoples living in voluntary isolation or experiencing initial contact;
· Legal framework; international commitments (e.g. ratification of C169) and formal recognition of indigenous peoples’ rights in the legislation. Pay particular attention to the recognition of rights to land and natural resources as well as benefit-sharing mechanisms (non-recognition  should be regarded as a major risk factor);
· Identify gaps in the implementation of international commitments and national legislation. Possible sources of information are comments of the ILO supervisory bodies, reports of the UN Special Rapporteur, international, regional and national human rights bodies, reports of recent conflicts and protests;

· Existence of institutionalized mechanisms for consultation and participation of indigenous peoples at various levels, e.g. participation in establishment of development priorities and elaboration of national development strategies and plans; participation in local governance and decentralized development funds. Pay particular attention to the existence of mechanisms for consultation prior to the granting of concessions and licenses affecting indigenous peoples’ lands.
· Official recognition and provisions for indigenous peoples’ participation in environmental and social assessment mechanisms.

· Overview of indigenous peoples’ aspirations and main obstacles for development; assessment of potential for partnerships;
· Experiences of other actors operating on indigenous lands in the given country, including assessment of reputational risks; 
This approach of early action and assessment (due diligence) is in line with the guidance of the IFC information note on “ILO Convention No. 169 and the private sector”, which states that: 

In order to minimize risk, companies would be advised to satisfy themselves that the government has fulfilled its responsibilities. Specifically, companies should look into whether:
· the process used for identifying indigenous and tribal peoples' lands is consistent with the requirements of Convention 169

· legal or other procedures for resolving indigenous peoples' land claims and disputes are acceptable and have been subject to consultation

· if title to land has derived originally from indigenous peoples, this title was obtained properly, in

· accordance with the law, and without taking advantage of lack of understanding of laws in order to secure possession

· the relevant government authorities have recognized the indigenous peoples' rights to natural resources

· appropriate consultation takes place prior to the granting of exploration and exploitation licenses

· mechanisms are in place to enable the communities concerned to participate in the benefits of the project and to compensate them fairly.

.

These principles are further reflected and reinforced in the WCD principles of gaining public acceptance, which states that:
Public acceptance of key decisions is essential for equitable and sustainable water and energy resources development. Acceptance emerges from recognising rights, addressing risks, and safeguarding the entitlements of all groups of affected people, particularly indigenous and tribal peoples, women and other vulnerable groups.
Decision-making processes and mechanisms are used that enable informed participation by all groups of people, and result in the demonstrable acceptance of key decisions. Where projects affect indigenous and tribal peoples, such processes are guided by their free, prior and informed consent
.
If acceptance from indigenous peoples is to be achieved, it is crucial that dialogue is initiated at the earliest stage and not only as part of the environmental and social impact assessments.

5.2. Preparation

The preparation stage is when investigations, planning and design are undertaken for all aspects of the project. At this stage, the following basic issues should be addressed:
· Participation of indigenous peoples in impact assessments; inclusion of indigenous knowledge in the process
· Applicability of safe-guard policies (in accordance with international law) – even if indigenous peoples are not officially recognized.

· Establishment of permanent and institutionalised mechanisms for good faith consultation and participation of indigenous peoples, through their representative institutions, to obtain their free, prior, informed consent to proposed measures. 

· Establishment of permanent mechanisms for consultation and participation

· Agreements on compensation and benefit-sharing mechanisms

These principles would be in accordance with the WCD principle of comprehensive options assessment, through which the appropriate development response is identified from a range of possible options. The selection is based on a comprehensive and participatory assessment in which social and environmental aspects have the same significance as economic and financial factors and development needs and objectives are formulated through an open and participatory process.
Further, it reflects the WCD principle of recognizing entitlements and sharing benefits, whereby joint negotiations with adversely affected people result in mutually agreed and legally enforceable mitigation and development provisions. These provisions recognise entitlements that improve livelihoods and quality of life, and affected people are beneficiaries of the project.
5.3. Implementation and operation 
Following project preparation, there is a critical decision point whether to award the construction contracts and later commence operations. 

· Establishment of  continuous comprehensive consultations through institutionalized mechanisms; including grievance mechanisms;
· Elaboration of benefit-sharing and compensation schemes that have the informed consent of the affected communities and address collective aspects of the right to lands and territories;   
· Ensure that also sub-contractors operate with due diligence in respect of indigenous peoples’ rights;
These elements are in accordance with the WCD principles of ensuring compliance and addressing existing dams. The latter indicates that opportunities to optimise benefits from existing dams, address outstanding social issues and strengthen environmental mitigation and restoration measures will exist throughout the lifetime of a project – and can be identified through permanent mechanisms for consultation and participation.

Annex A: Comparative table PS7-C169

	Topic
	ILO C169
	ICF PS 7

	Objective
	Protect rights and foster relationship IPs - State
	Respect rights and foster relationship IPs - private sector

	Identification
	Indigenous peoples; descendants from pre-colonisation/state populations; retain elements of own social, economic, cultural and political institutions 

Tribal peoples: distinct social, cultural and economic conditions, regulated  by own customs, tradition or special laws and regulations

Both: Self-identification
	Indigenous peoples: Self-identification; attachment to territories and resources; Distinct customary cultural, economic, social, or political institutions; indigenous language
May require technical judgment

	Underlying notion
	Recognition of aspirations to exercise control over their own institutions, ways of life and economic identity and to maintain and develop their identities, languages and region 
	Recognition of distinct identities; focus on marginalization and vulnerability

	Development 
	Right to decide their own priorities for the process of development; exercise control over their own development and to participate in the formulation, implementation and evaluation of national and regional development plans
	Participate in opportunities created by private sector, benefit from projects and thereby fulfill their development aspirations

Ongoing relationship, throughout lifetime of project

	Impact studies
	Realization of studies – in cooperation with indigenous peoples - to assess social, spiritual, cultural and environmental impact. Results of studies considered fundamental criteria for implementation of activities.

State-owned resources: consultation to ascertain impact and degree of impact before permitting exploration or exploitation
	Applicability of PS7 determined during Social and Environmental Assessment

Identification of affected communities; nature and degree of expected social, cultural and environmental impacts

Avoidance of adverse impacts whenever feasible.

	Benefit-sharing
	Shall wherever possible participate in benefits from exploitation of resources
	Identify opportunities for culturally appropriate development benefits, commensurate with the degree of project impacts, with the aim of improving living standard  and livelihoods and fostering long-term sustainability of natural resources

	Adverse impact and compensation
	Fair compensation for any damages resulting from activities
	Minimization, mitigation, compensation for  impacts in a culturally appropriate manner; proposed action developed with informed participation and contained in a time-bound plan, (Indigenous Peoples Development Plan or  broader community development plan with separate components for Indigenous Peoples)

	Consultation and participation
	Consultation through appropriate procedures, through their representative institutions, in good faith and in a form appropriate to circumstances, whenever considering legislative or administrative measures which may affect them directly. 

Participation at all levels of decision-making in elective, administrative and other bodies.

Means for development of their own institutions and initiatives.

With the objective of achieving agreement or consent.
	Free, prior and informed consultation; facilitate their informed participation on matters that affect them directly.

The process of community engagement will be culturally appropriate and commensurate with the risks and potential impacts to the Indigenous Peoples.

· Involvement of representative bodies 

· Inclusion of both women, men and various age groups in a culturally appropriate manner

· Sufficient time for collective decision-making processes

· Facilitate expression of  views, concerns, and proposals in the language of their choice, without external manipulation, interference, coercion, intimidation

· Accessible and culturally appropriate grievance mechanisms

	Lands
	Recognizes spiritual and collective aspects of lands and territories (total environment of the areas occupied or otherwise use)

Obligation for States to identify and effectively protect land rights (right prior to recognition, e.g. through land titles)
	Recognizes that land has livelihood as well as social, cultural spiritual aspects, tied to identity and community.

Obligation for clients to minimize impact, document land use, inform about rights under national law.
Offer compensation and due process available to those with full legal title to land, culturally appropriate development opportunities and land-based or in-kind compensation

	Removal/relocation
	Relocation only when necessary as an exceptional measure, only with free and informed consent.

If no consent; appropriate procedures with effective representation of concerned peoples; return if reason for relocation cease to exist.

Compensation with land of quality and legal status to lands previously occupied. Compensation for any loss or injury.
	Relocation only if unavoidable, entering into good faith negotiation with the affected communities, documenting their informed participation and the successful outcome of the negotiation. 

Any relocation will be consistent with the Resettlement Planning and Implementation requirements of PS 5.

Where feasible, return to traditional or customary lands, should the reason for relocation cease to exist.

	Cultural resources
	Not specifically addressed in C169

UN Declaration on the Rights of Indigenous Peoples establishes that state shall provide redress when cultural, intellectual, religious and spiritual property is taken without free, priori, informed consent 
	Obligation to inform about rights under national  law; seek negotiated outcome and fair benefit-sharing


Key differences:
In general, PS7 reflects a number of the rights and principles enshrined in ILO Convention No. 169. In most cases, the differences are thus not of an absolute or mutually exclusive character but rather a matter of degree and focus. Moreover, PS7 has a more operational focus than Convention No. 169.However, there are a few but potentially very important and contentious differences, e.g. concerning the recognition of indigenous peoples’ land rights regardless of legal recognition or registration by the state.
Some of the key points that can be pinpointed are:

· Roles, scope, objective: C169 addresses government responsibilities; provides the broader legal and policy framework (strategic environment) for indigenous peoples, in which the IFC PS7 can be applied through specific private sector projects.
· Development: C169 establishes indigenous peoples’ right to decide their own development priorities; PS 7 more focused on minimizing, mitigating and compensating.
· Impact study: C169 stipulates that result of impact studies should be considered fundamental criteria for implementation of activities while PS7 is silent on the status of the result.

· Consultation and participation: Convention No. 169 addressing the conditions for appropriate consultation and participation of indigenous people, e.g. through support to their institutions and initiatives. PS7 oriented towards managing externally initiated initiatives.

· Consultation: C169 stipulated that the objective of consultation is to achieve agreement or consent. PS7 is silent on the objective.
· Land rights: C169 establishes indigenous peoples’ right to traditional lands, regardless of the legal recognition or registration by the state. PS7 stipulates respect for indigenous peoples’ customary land use but seems ambiguous with regards to acknowledging the rights enshrined in the international law: 

“The affected communities of Indigenous People will be informed of their rights with respect to these lands under national laws, including any national law recognizing customary rights or use” (PS7)

· Also the wording regarding compensation may open for ambiguous interpretation, potentially restricting the application of international law:

“The client will offer affected communities of Indigenous Peoples at least compensation and due process available to those with full legal title to land in the case of commercial development of their land under national laws, together with culturally appropriate development opportunities; land-based compensation or compensation-in-kind will be offered in lieu of cash compensation where feasible “ (PS7)

� There were 144 votes in favor, 11 abstentions and 4 against (Australia, Canada, Colombia and USA). Of these, Australia, Canada and USA have later changed their position and officially endorsed the UNDRIP.


� UNDRIP, preamble


� See for example: Information note for ILO staff and partners: ILO standards and the UN Declaration on the Rights of Indigenous Peoples, at www.pro169.org


� Report of the Special Rapporteur on the situation of human rights and fundamental freedoms of indigenous people, James Anaya, 2009, A/HRC/12/34


� UN Special Rapporteur on the rights and fundamental freedoms of indigenous peoples, Mr. James Anaya at the Sixty-fifth General Assembly, Third Committee, 18.10.2010





� All documents are available at:


� Recommended Final Draft : Hydropower Sustainability Assessment Protocol ; Background document and assessment tools : Early Stage ; Preparation ; Implementation and Operation, International Hydropower Association, September 2010


� HSAP, Background Document, p.8


� For example, article 34 of C169 establishes that « The nature and scope of the measures to be taken to give effect to this Convention shall be determined in a flexible manner, having regard to the characteristic of each country ».


� A/HRC/15/35


� A/HRC/12/34


� A/HRC/14/27


� A/HRC/15/37


�  Report of the World Commission on Dams, 2000.
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